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Responding to a 
PBM Audit
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Mindset
▪ The approach

• The pharmacy’s approach should be “Let’s solve the problem” as opposed to 
being defensive and attempting to win an argument. This approach is 
necessitated by the following:
• There is an old saying:

• “Possession is 9/10ths of the law.” At the end of the day, the PBM 
possesses the pharmacy’s money. Regardless of whether the PBM is 
right or wrong, if it refuses to pay the pharmacy for new claims or 
recoups money previously paid to the pharmacy, the pharmacy will 
financially suffer.
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Mindset
▪ The approach (cont’d)

• Possessing the pharmacy’s money places the PBM in a superior 
negotiating possession.

• The PBM has more money than the pharmacy and, as such, is 
better able to afford to “lawyer up.”

• The PBM can terminate the pharmacy contract without cause. 
Thus, if the pharmacy engages in an overly-aggressive approach 
with the PBM, then there is a risk that the PBM will exercise its 
termination right.
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Determining the Deadline
▪ The letter from the PBM will give a deadline by which the pharmacy 

is to respond.
• The letter may give a specific date (e.g., February 24, 2020).
• The deadline may be something like “30 days from the date of this letter”
• The deadline may be something like “30 days from the date of your receipt 

of this letter.”
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Determining the Deadline
▪ If the deadline is “30 days from date of this letter,” the pharmacy 

needs to carefully note the date of the letter. It is not uncommon for 
the pharmacy to receive the letter 10-14 days from the date that the 
PBM mails the letter.
• Thus, if the date of the letter is February 5 and if the pharmacy must 

respond within the 30 days from the date of the letter but if the pharmacy 
does not actually receive the letter until February 20, the pharmacy has less 
than 15 days to respond. 



7

ACHCU Is a Brand of ACHC.  

Determining the Deadline
▪ If the deadline is “30 days from date of your receipt of this letter,” the 

pharmacy needs to determine the date that it received the PBM letter. 
Because the PBM does not know the exact date that the pharmacy 
receives the letter, there is a risk that if the pharmacy submits its 
response within 30 days from the date that the pharmacy received the 
letter, the PBM will take the position that the pharmacy’s response was 
not timely. Therefore, to be safe and assuming that the pharmacy 
received the PBM letter just a couple of days from the date of the letter, 
the pharmacy should respond to the audit within 30 days from the date 
of the letter, not from the date of receipt of the letter.
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Asking for an Extension
▪ It is reasonable for the pharmacy to ask for a one-time extension, usually 

a 10-14 extension. It is not unusual for a PBM to grant such an extension. 
If the PBM does grant an extension, it is important that the pharmacy 
obtain confirmation of such extension in writing from the PBM, usually 
in the form of an email. 



Hire a Health Care 
Attorney
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Role of the Attorney
▪ Why is it Important?

• It is important that, at the outset, the pharmacy hire a health care attorney who 
has experience in responding to PBM audits. It will do the pharmacy no good 
and will probably cause harm if the pharmacy hires an attorney with no 
experience in dealing with PBMs.

• The health care attorney can
• (i) assist the pharmacy in organizing an effective response to the audit and
• (ii) work with the pharmacy to avoid costly mistakes.
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Role of the Attorney
• Working together, the pharmacy and its health care attorney have three goals:

• Work with the pharmacy to ensure that it submits an effective audit response.
• Avoid the scenario in which the PBM concludes that the pharmacy has 

committed fraud and, therefore, the PBM turns its documents over to the 
U.S. Department of Justice and/or the state’s Attorney General’s Office.

• Avoid an extrapolated audit. An extrapolation occurs when the PBM reviews 
what it believes is a statistically valid sample of patient files and determines 
that x% of the reviewed files are deficient. At that point, the PBM will 
“extrapolate” by applying that percentage to all of the pharmacy’s files 
pertaining to the product made the subject of the PBM audit. This can 
result in a relatively small dollar-for-dollar overpayment becoming a very 
large overpayment.



Determining 
What the PBM is 
Focusing On
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What the PBM is Focusing On
▪ Hopefully, the pharmacy can determine from the PBM letter what it is 

that the PBM is focusing on.

▪ If, from the way the letter is worded, the pharmacy cannot determine 
what the PBM is focusing on, the pharmacy should contact the PBM 
with the goal of making this determination.

▪ There will be occasions where the PBM will be forthcoming. But there 
will be occasions when the PBM simply says: “We don’t have to tell you 
that. You just need to send us the documents we have asked for.” In this 
instance, all the pharmacy can do is make an educated guess.
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What the PBM is Focusing On
▪ In the past, the PBM’s primary focus was on whether the pharmacy

• (i) received a valid prescription,
• (ii) dispensed the drug in accordance with the prescription, and
• (iii) submitted the claim for exactly what was dispensed.

• This type of inquiry was in line with what most providers believe an audit 
should be (i.e., whether the pharmacy’s documents are correct).
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What the PBM is Focusing On
▪ However, recently PBM audits resemble investigations more than they 

resemble documentation audits.
• The audit may request the pharmacy’s documentation to determine if the 

pharmacy received a valid prescription, dispensed the drug in accordance 
with the prescription, and billed for exactly what was dispensed.

• But most audits will go beyond basic documentation questions and ask for 
documentation/information designed to allow the PBM to determine if the 
pharmacy
• (i) is in compliance with the terms of the PBM contract and collateral 

documents (e.g., PBM policies and procedures) incorporated by reference 
in the PBM contract and

• (ii) is engaged in fraudulent activities.



Compliance with 
Contract
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Collateral Documents
▪ The pharmacy’s contract with the PBM contains several obligations that 

the pharmacy must meet. Such obligations are found in the contact 
itself. But in addition, the contract will likely contain a clause that says 
something like the following:
• “Pharmacy agrees to abide by the provisions of PBM’s policies and procedures 

including PBM’s coverage policies.”
• These “collateral documents” are as much a part of the contract as the 

wording contained in the contract itself.
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Mail-Order
▪ Most, if not all, PBMs have their own mail-order pharmacies. They do not 

like pharmacies that are in network to compete with the PBMs’ mail-
order pharmacies. As such, most in-network pharmacies are in the 
PBM’s retail network, not in the PBM’s mail-order network.

▪ The contract between a PBM and a retail pharmacy will likely contain 
one of the following provisions:
• Pharmacy will not ship drugs via mail-order.
• Not more than __% of pharmacy’s dispensed drugs will be via mail-order.
• Not more than __% of pharmacy’s gross annual revenue will be derived from 

mail-order.
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Mail-Order
▪ In order to determine if the pharmacy is engaged in prohibited mail-

order, the questions posed by the PBM in the audit may include one or 
more of the following:
• Does your pharmacy fill prescription claims under multiple NCPDPs?
• Does your pharmacy hold a license in more than one state?
• Is your pharmacy a retail walk-in pharmacy that services the general public?
• Is your pharmacy a closed-door pharmacy?
• Is 25% or more of your pharmacy business mail order?
• Is your pharmacy licensed to fill prescriptions for Medicare Part D long term 

care providers in multiple states?
• Is your pharmacy licensed to fill prescriptions for Medicare Part D home 

infusion providers in multiple states?
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Mail-Order
• Is your pharmacy open for walk-in service 24 hours a day? 
• Does your pharmacy offer emergency prescription services after hours?
• Does your pharmacy have a drive-through?
• Does your pharmacy offer a delivery service? 
• Is your pharmacy less than or equal to ¼ mile walking distance from public 

transportation?
• Is your pharmacy accessible by public transportation that charges set fares, 

runs on fixed routes, and is available to the public?
• Does your pharmacy offer patient consultation?
• Indicate the percentage of Rx volume in each of the following settings: Open 

Door/Retail/Community __%; Closed Door/Clinic Facility __%; Mail Order __%; 
Nursing Home/LTC __%; Internet Pharmacy __%; Other __%
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Mail-Order
• Does the owner/pharmacist-in-charge currently hold any non-resident state 

licenses? If so, please submit a copy.
• Indicate the percentage of Rx volume in each of the following settings: Open 

Door/Retail/Community __%; Closed Door/Clinic Facility __%; Mail Order __%; 
Nursing Home/LTC __%; Internet Pharmacy __%; Other __%

• Does the owner/pharmacist-in-charge currently hold any non-resident state 
licenses? If so, please submit a copy.

• Does your pharmacy deliver prescriptions to out-of-state customers? If yes, 
identify states where your pharmacy serves customers and provide out-of-state 
pharmacy licenses.
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Compounding
▪ Several years ago, PBMs got burned by a number of compounding 

pharmacies.
• The compounding pharmacies aggressively marketed compounded pain 

and scar creams.
• When the compounding pharmacy received a prescription for compounded 

pain or scar cream, then the pharmacy would create a 30-day tube of the 
cream and ship the tube to the patient.

• The compounding pharmacy would then submit a claim (for a ridiculous 
amount of money) to the PBM. And the PBM would pay the amount of the 
claim submitted by the pharmacy.

▪ PBMs eventually put a stop to this business practice. Now, most PBM 
contracts either do not allow compounding at all or allow 
compounding only in a limited capacity.
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Compounding
▪ In order to determine if the pharmacy is engaged in prohibited compounding, 

the questions posed by the PBM in the audit may include one or more of the 
following:
• Does your pharmacy participate in complex compounding?
• Is your pharmacy registered/affiliated with a compounding supplier?
• Does your pharmacy have a dedicated lab/area for compounding?
• Does your pharmacy have dedicated technicians for compounding only?
• Does your pharmacy have any of the following compound equipment: unguator, 

hot plate, homogenizer, ointment mill, tube sealer, capsule filling system?
• Does your pharmacy anticipate filling more than 10% of retail claims as non-sterile 

compounds?
• What types of compounds does your pharmacy make or anticipate making: topical 

analgesics, hormone replacement therapy, sterile compounds, scar cream, other?
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Compounding
• Indicate the percentage income derived from: Medicaid __%; Medicare __%; 

Workers Comp __%; 340B __%; Compounds __%; Dispensing Physician __%
• Does your pharmacy provide sterile compounding medications? If yes, please 

provide the most current certification document (e.g., PCAB, air flow 
hood/HEPA filtration, etc.).

• Does your pharmacy provide compound product samples to physicians?
• Does your pharmacy provide compounding services for or through any other 

entities (i.e., providing compounding services through other pharmacies or 
directly to physicians for dispensing)?

• Does your pharmacy compound investigational/non-FDA approved compounds?
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Collection of Copayments
▪ In addition to inquiring if the pharmacy is meeting the terms of the PBM 

contract, audits today ask questions that normally would be asked by a 
government agency conducting an investigation.

▪ An example pertains to collection of copayments.
• As it pertains to federal health care program (“FHCP”) patients, federal law 

requires a pharmacy to make a reasonable attempt to collect copayments and 
to reduce/waive a copayment on a patient-by-patient basis only if the patient 
establishes an inability to pay all or a portion of the copayment. If a pharmacy 
routinely reduces or waives copayments for FHCP patients, the pharmacy will 
likely violate the federal anti-kickback statute (“AKS”) and the federal 
beneficiary inducement statute.
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Collection of Copayments
▪ Most states have similar laws that apply to commercial insurance 

patients.

▪ A number of PBM contracts have a provision that requires a pharmacy 
to make a reasonable attempt to collect copayments and to 
reduce/waive a copayment on a patient-by-patient basis only if the 
patient establishes an inability to pay all or a portion of the copayment.
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Collection of Copayments
▪ In order to determine if the pharmacy is meeting its obligation to 

attempt to collect copayments, in the audit the PBM may ask the 
following question:
• Does your pharmacy ever waive or offer a reduction of member copayments? 

If yes, please provide a copy of your written policy relating to the 
waiver/reduction of copayments.
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Collection of Copayments
▪ The AKS makes it a felony to knowingly and willfully offer, pay, solicit, or 

receive any remuneration to induce a person or entity to refer an 
individual for the furnishing or arranging for the furnishing of any item 
or service reimbursable by an FHCP, or to induce such person to 
purchase or lease or recommend the purchase or lease of any item or 
service reimbursable by an FHCP.

▪ If a pharmacy pays commissions to 1009 independent contractor 
marketing reps in exchange for the generation of FHCP patients, then 
the pharmacy likely violates the AKS.
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Collection of Copayments
▪ On the other hand, if a W-2 employee marketing rep generates 

FHCP patients for the pharmacy, and if the pharmacy pays 
discretionary bonuses to the employee that are based, in part, on 
the generation of FHCP patients, then the risk of violating the AKS 
is low. This is because of the employee exception and safe harbor 
to the AKS.

▪ Most states have similar laws that apply to commercial 
insurance patients.
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Collection of Copayments
▪ And several PBM contracts have a provision that requires a pharmacy to 

make a reasonable attempt to collect copayments and to reduce/waive 
a copayment on a patient-by-patient basis only if the patient establishes 
an inability to pay all or a portion of the copayment.

▪ In order to determine if the pharmacy is meeting its obligation to 
attempt to collect copayments, in the audit the PBM may ask the 
following question:
• Does your pharmacy ever waive or offer a reduction of member copayments? 

If yes, please provide a copy of your written policy relating to the 
waiver/reduction of copayments.



31

ACHCU Is a Brand of ACHC.  

Marketing
▪ The AKS makes it a felony to knowingly and willfully offer, pay, solicit, or receive 

any remuneration to induce a person or entity to refer an individual for the 
furnishing or arranging for the furnishing of any item or service reimbursable 
by an FHCP, or to induce such person to purchase or lease or recommend the 
purchase or lease of any item or service reimbursable by an FHCP.

▪ If a pharmacy pays commissions to 1009 independent contractor marketing 
reps in exchange for the generation of FHCP patients, then the pharmacy likely 
violates the AKS.

▪ On the other hand, if a W-2 employee marketing rep generates FHCP patients 
for the pharmacy, and if the pharmacy pays discretionary bonuses to the 
employee that are based, in part, on the generation of FHCP patients, then the 
risk of violating the AKS is low. This is because of the employee exception and 
safe harbor to the AKS.
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Marketing
▪ In order to determine if the pharmacy is engaged in prohibited marketing 

practices, in an audit the PBM may ask the following questions:
• Does your pharmacy use individual marketing reps to market your pharmacy’s 

products and services?
• If the answer to the preceding question is “yes,” are the marketing reps W-2 

employees or 1099 independent contractors?
• If your pharmacy uses individual 1099 independent contractor marketing reps, 

how are the reps compensated?
• Does your pharmacy contract with marketing companies? If so, list their names 

and explain how the marketing companies are compensated.
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Affiliated Pharmacies
▪ There is a saying in Western Lore: “That cowboy is trying to stay one step 

ahead of the posse.”

▪ Some pharmacies have taken that saying and have applied it to how 
they conduct business. For example:
• John Smith owns ABC Pharmacy.
• Smith is aware that a PBM will likely terminate ABC’s contract.
• So, Smith will open up XYZ Pharmacy, XYZ will secure a contract with the same 

PBM, and ABC will transfer its patients to XYZ.
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Affiliated Pharmacies
▪ With the goal of uncovering this type of scheme, in an audit, the PGM 

may ask the following questions:
• Is your pharmacy directly or indirectly affiliated with any other pharmacies?
• List the identity of any person who has a direct or indirect ownership interest 

in your pharmacy.
• Do any of the pharmacy owners have a direct or indirect ownership interest 

in any other pharmacy?
• Have any of the owners, members, principals, officers or directors of your 

pharmacy owned any other pharmacies? If yes, please attach a list of the 
pharmacies, their NCPDP numbers, and the names of the owners, entity 
members, principals, officers and directors.
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Affiliated Pharmacies
• Has your pharmacy ever changed names? If yes, please attach a list of 

the previous names, NCPDP numbers, if different, and the dates of the 
name changes.

• Has your pharmacy ever undergone a change in ownership? If yes, please 
provide a list of the previous owners' names, ownership dates, and NCPDP 
numbers, if different.
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Disciplinary Actions
▪ With many audits, PBMs want to determine if the pharmacy has had 

problems with government regulatory agencies. If the PBM determines 
that such problems do exist, the PBM may not want the pharmacy in 
its network.

▪ With the goal of discovering disciplinary actions, in an audit the PBM 
may ask the following questions:
• Has your pharmacy (or another pharmacy affiliated with your pharmacy) 

been disciplined by a State Board of Pharmacy, government entity or any 
other regulatory authority (i.e., State or Federal DEA or State Medicaid 
Program)? If yes, please attach explanation of action taken, Board order or 
letter, and any other supporting documents from the State Board of Pharmacy, 
government entity, or other regulatory authority.
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Disciplinary Actions
• Have any of your pharmacists, pharmacy technicians, owners or employees 

been disciplined by the State Board of Pharmacy, a government entity, or any 
other regulatory authority (i.e., State or Federal DEA or State Medicaid 
Program) in the last 10 years?

• Presently, or at any time in the last 10 years, has your pharmacy, its owners, 
principals, or any of your pharmacists been the subject of a civil lawsuit or 
criminal prosecution involving fraud, receipt, deception, or a similar offense 
involving moral turpitude?
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In General
▪ With the goal of determining if the pharmacy is legally compliant in 

multiple areas, in an audit the PBM ay ask the following questions:
• Does your pharmacy use or provide pre-printed prescription forms for any 

of your compound preparations?
• Does any person with prescriptive authority have a direct or indirect financial 

interest in your pharmacy? A "financial interest" includes, but is not limited to, 
any direct ownership, ownership by an immediate family member (spouse, 
child, etc.), paid consulting relationship, waged or salaried employment 
relationship.



39

ACHCU Is a Brand of ACHC.  

In General
• Identify the names of all primary and secondary wholesalers/suppliers that 

service your pharmacy. Provide a copy of the most recent invoices from each 
wholesaler/supplier.

• Do you have a policy in place for setting your usual and customary price?
• Does your pharmacy have a central fill or shared services arrangement with 

any other pharmacy or facility? If yes, provide the corresponding licenses 
and identify all pharmacies/facilities with which your pharmacy has such 
a relationship.

• Does the sum of your Average Wholesale Price (AWP) for specialty claims 
exceed 50% of the sum of your AWP for all prescriptions?
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Certification
▪ And finally, in an audit the PBM may ask the pharmacy to provide a 

certification that looks something like the following:
• I certify that each answer on this Questionnaire is true and correct.
• I agree to notify [Name of PBM] immediately in writing in the event of a 

change in the information provided which would make any part of the 
Questionnaire untrue or inaccurate. I understand that failure to do so will 
be considered a breach of my Provider Agreement and could result in 
disciplinary action including, but not limited to, immediate termination of 
my Provider Agreement.
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Certification
• I give [Name of PBM], and its designers, permission to contact any individual, 

company, organization, etc., including state and federal licensing agencies, as 
may be necessary to verify the information submitted herein and to ask 
questions about disciplinary actions, the pharmacy's license, or any pharmacist 
licensed, employed by or dispensing prescriptions at the pharmacy.

• I certify that training, which meets the CMS requirement for fraud, waste and 
compliance training, has been conducted within 90 days of hire and annually 
thereafter for all employees and other persons who administer or deliver the 
Medicare Part D benefit. 



Example of 
Investigative Review 
Letter From a PBM
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Example of a Letter from a PBM
Name of pharmacy]

[Address of pharmacy]

ATTN: Pharmacy Owner

NCPDP: 

RE: Pharmacy Provider Number / NPI (“Provider”)

Dear Pharmacy Owner, 

In accordance with the Provider Agreement, including the Provider Manual, 
[PBM] has identified [Pharmacy], NCPDP __________ (“Provider”) for investigative 
review. Data trends and information from other sources suggest that Provider 
has been engaging in improper contact with our sponsor’s members in violation 
of Section ___ of the Provider Agreement and may be billing invalid prescriptions.
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Example of a Letter from a PBM
Specifically, data analysis shows:

▪ ____ Doctors, located in the states of _______, _______ and _______, have 
prescribed drugs resulting in ___ claims Provider billed to patients in 
[state where Pharmacy is located].

Based on these trends, Provider must submit documentation and 
responses to the attached questions no later than the close of business 
_______, 20__.
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Example of a Letter from a PBM
▪ Please be advised that [PBM] is prepared to pursue any and all available 

remedies, including legal action and termination of Provider’s 
Agreement, if Provider fails to cooperate with this request. Disclosure 
information must be submitted in writing, via email, fax or letter carrier 
service by the specified due date. Should Provider not be truthful or 
[PBM] obtains knowledge that Provider or any third-party contractor is 
engaged in improper member contact without disclosure, it will be 
grounds for immediate termination.



46

ACHCU Is a Brand of ACHC.  

Questions Posed by PBM That Received 
The Investigative Review Letter

▪ Describe the Provider’s process and procedure to validate the 
prescription, including that a patient/prescriber relationship existed.

▪ Did/does Provider have any direct or indirect contractual or ownership 
relationship(s) with any individual with prescriptive authority, including 
the prescriber(s) for the identified claim?
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Questions Posed by PBM That Received 
The Investigative Review Letter

▪ Was the prescription obtained as part of marketing activities, either 
directly or indirectly carried out by Provider? These would include, but 
not be limited to:

• Internal or external sales force representatives
• Third-party marketing firm(s)
• Call center or other outreach to members
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Questions Posed by PBM That Received 
The Investigative Review Letter

▪ If contact was made with the patient, what was the method used (call 
center, online survey, etc.)?

▪ Does Provider have any business arrangement with any person or entity 
responsible for generating pharmacy business through marketing 
directly to members or to doctors?



49

ACHCU Is a Brand of ACHC.  

Questions Posed by PBM That Received 
The Investigative Review Letter

▪ This includes any relationships with vendors that provide telemedicine 
services, solicit patients, engage in telemarketing, or solicit physicians. If 
yes, identify all such relationships and for each identified relationship, 
Provider must include:

• Name of the entity providing services
• Length of Provider’s relationship with vendor
• Description of the services or goods provided
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Questions Posed by PBM That Received 
The Investigative Review Letter

▪ Does Provider disclose claim level detail to any third party or vendor 
including, but not limited to, data about PBM reimbursement rate(s), 
prescription claim coverage, member claims, or otherwise? If yes, please 
identify the vendor/third party and describe the information being 
provided.

▪ Is Provider enrolled in a service or compound network (i.e., a parent 
company that manages other pharmacies or a third-party management 
company) that may have generated the identified claim or other 
pharmacy claims? If yes, please describe. 



Adequate Inventory 
Audit May Require 
Coordination With 
Wholesalers
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Determining How to Submit The 
Requested Documentation
▪ Does the PBM want the documentation in a hard copy or electronic format?



Review, Organize, 
and Rehabilitate
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Review The Files to Be Submitted
▪ The pharmacy needs to carefully review each document to be 

submitted. In doing so, the pharmacy needs to determine if the 
document complies with PBM coverage guidelines. These guidelines 
can be found in the pharmacy’s contract with the PBM and in collateral 
documents that are incorporated by reference in the contract.

▪ It is human nature for the pharmacy not to be objective as it reviews its 
patient files. As such, it is wise for the pharmacy to have a health care 
attorney or a consultant review the patient files.
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Review The Files to Be Submitted
▪ If the pharmacy desires to hire a consultant to review patient files, 

but the pharmacy is concerned that the consultant will find serious 
problems with the files, and if the pharmacy is further concerned 
that the consultant’s work and findings are not protected by the 
attorney-client privilege, then the pharmacy may want to take the 
following steps:
• The pharmacy will hire an attorney to review the documents and assist 

the pharmacy in responding to the audit.
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Review The Files to Be Submitted
• The attorney will, in turn, hire the consultant. The consultant will work for the 

attorney, not for the pharmacy.  Assuming that the attorney and pharmacy 
take the proper steps to protect the attorney-client privilege, the consultant’s 
findings do not have to be disclosed unless the pharmacy decides to disclose 
such findings.

• Normally, the pharmacy will not have a problem with the consultant’s findings 
being disclosed to the PBM. However, in the event that the consultant finds 
evidence of fraud, the pharmacy may want to protect such evidence with the 
attorney-client privilege.
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Organize The Files to Be Submitted
▪ When the pharmacy submits the requested files to the PBM, the files 

need to be organized in such a way that they tell a clear, concise story.

▪ The pharmacy cannot assume that the PBM employee (who reviews 
the files) will be as sophisticated as the pharmacy employee who 
submitted the files. If the PBM employee cannot understand a file, 
he/she will likely fill in the blanks with his/her imagination. In order to 
avoid this, the files should be organized in such a way that they will be 
easy for the PBM employee to understand.



Submission of 
Documents
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Tell a Story
▪ When they are submitted, the patient files should be organized in such 

a way that they “tell a story.” The story that the pharmacy wants the 
files to tell is that
• (i) each product delivered to a patient was in response to a valid prescription,
• (ii) the pharmacy dispensed the exact product that was prescribed, and
• (iii) the pharmacy billed only for the product that was dispensed.

▪ These are the basics.
• If the basics are present, then if there is a deficiency with some aspect of 

the patient file, hopefully, the PBM will overlook the deficiency and approve 
the claim.
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Rehabilitate The Files to Be Submitted
▪ In reviewing the files requested by the PBM, the pharmacy may 

conclude that some of them may be deficient. These are the files that 
the pharmacy concludes may trigger a recoupment.
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Rehabilitate The Files to Be Submitted
▪ If possible, the pharmacy should take steps to rehabilitate the deficient 

files. “Rehabilitation” entails securing contemporaneous documentation 
that fills in the gaps.
• For example, the pharmacy may determine that a physician’s prescription (that 

was issued a year ago) lacks important information. The pharmacy can 
approach the physician and ask him/her to sign a document that corrects the 
prescription. Such a document will need to be dated today (not the date of the 
original prescription) and should say that this current information “relates 
back” to the original prescription. Such a rehabilitation attempt may or may not 
work, but it is better than doing nothing.

• In rehabilitating documents, it is important that the pharmacy be honest and 
transparent (e.g., no back dating).
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Copies and Explanatory Letter
▪ Maintain two sets of copies

• When the pharmacy submits the requested documents to the PBM, the 
pharmacy needs to retain two sets of copies: one set for the pharmacy and one 
set for the pharmacy’s attorney.

▪ Explanatory letter
• In some (but not all) instances, it is wise for the pharmacy to include an 

explanatory letter with the submitted documents. Such a letter will explain 
some of the points that are not clear on the face of the documents.

• An explanatory letter needs to be from the pharmacy, not from the pharmacy’s 
attorney. As a rule, PBMs do not want to deal with attorneys...unless they have 
no choice.
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Follow Up With the PBM
▪ After it submits its documents to the PBM, the pharmacy should 

follow up with the PBM to confirm that the PBM has timely received 
the documents.

▪ In its follow-up phone call or email exchange with the PBM, the 
pharmacy should
• (i) represent to the PBM that the pharmacy can supplement the submitted 

documents as requested by the PBM and
• (ii) explain to the PBM that the pharmacy will be available any time that the 

PBM has questions.
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Closing Notes
▪ Know your appeal rights before you respond to the audit.

▪ Win your audits by responding, not reacting.



Thank you
Denise M. Leard, Esq. 

Brown & Fortunato, P.C.

905 S. Fillmore Street, Suite 400

Amarillo, TX  79101

dleard@bf-law.com  |  806-345-6318


