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PURCHASE BY PHARMACY OF INTERNET
LEADS

When a lead generation company (“LGC") sells leads to a pharmacy, and when those leads
include patients covered by a government health care program (e.g., Medicare), then it is
important that the arrangement not violate the federal anti-kickback statute.
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KICKBACK ISSUES

The anti-kickback statute makes it a crime for Company A to give anything of value
(e.g, money) to Company B in exchange for Company B

i) referring patients covered by a government health care program;

ii) arranging for the referral of government program patients; or

iii) recommending the purchase of a product that is reimbursed by a government health
are program.

It is acceptable for the pharmacy to “purchase a lead” However, it is a violation of the
anti-kickback statute for the pharmacy to “pay for areferral’

Assume that the LGC furnishes leads to the pharmacy and the pharmacy, in turn, pays the
LGC. The question is this: Is the pharmacy only buying leads? Or is the pharmacy paying

forreferrals?
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KICKBACK ISSUES

The OIG addressed this issue in an Advisory Opinion. The OlG distinguished
purchasing “raw leads” from purchasing “qualified leads.” A raw lead is when the LGC
only collects the name, address and phone number of the government program
patient. A qualified lead is when the LGC collects additional information about the
patient such as the physician's name, Medicare number, diagnosis, products the
patient is currently using, etc.
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KICKBACK ISSUES

The chances of araw lead becoming a paying customer for the pharmacy may be
remote. This is akin to the pharmacy publishing an ad in the newspaper. When a
prospective customer calls inresponse to the ad, then the pharmacy will have no idea
as to whether or not the caller is a serious prospective customer. On the other hand,
the chances of a qualified lead becoming a paying customer increase appreciably.
This is akin to a physician referring the lead to the pharmacy. It the pharmacy
purchases raw leads on a per lead basis, then the anti-kickback statute is likely not
implicated.

However, if the pharmacy purchases qualified leads on a per lead basis, then the anti-
kickback statute will likely be implicated.
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KICKBACK ISSUES

Let's look at an example: Assume that (i) the LGC will provide leads to the pharmacy;
and (ii) the pharmacy will pay the LGC $50 for each lead. Assume that the information
on each lead includes name, address, phone number, physician information, and
Medicare number. The question becomes: Does this additional information regarding
the lead (physician information and Medicare number) move the lead from the “raw”
category to the “qualified” category? If the answer is "yes, then there is a potential
kickback problem. Conversely, if the answer is “no, then the anti-kickback statute is
not implicated.
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WHAT ALL OF THIS MEANS FOR THE

The arrangement should be structured one of two ways. First, the only information that the
LGC will collect and give to the pharmacy will be the lead's name, address and phone number.
The LGC will not collect additional “qualifying” information such as physician information,
Medicare number, diagnosis, products being used, etc. The pharmacy can pay for these raw
leads on a per lead basis. Alternatively, the LGC will also collect the physician information,
Medicare number, and any other qualifying information that the LGC deems pertinent. The
compensation paid by the pharmacy for the LGC's services will be fixed one year in advance
(e.g., $36,000 over the next 12 months, or $3000 per month) and will be the fair market value
equivalent of the services rendered by the LGC. Fixed annual compensation (fair market
value) is an important element to the Personal Services and Management Contracts safe
harbor to the anti-kickback statute.
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